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Don't Be Caught Up a Creek Without a Paddle
Navigating the Current Wava of Proposed Changes in Employment Law

Author Name(s): Brad £, Bennetk, £sq,
Bownes, Hurst & Fishel, LLP - Aprif 14, 2008

With the current presidential primarles focusing on “bringing change” to America,
businesses should take this time to reflect upen what changes are already belng
contemplated in Federal employment law. Obvicusly, the 2008 presldential elections will
have a profound Impact on American workptaces as a Democratic .President and Congress
will mean a big change In orloritles from the current Bush administration, However, even
a3 cursory review of the current wave of pending, proposed, and recent employment law
changes should have businesses ready to raise their anchors snd prepare for a wave of
change beginning !n 2008. This article wilt serve as yeur gulde through some of the
hottest new and proposed Federal employment faw changes currently facing American
businesses,

FMLA

Presldent Bush recently signed Into taw the Natlonal Defense Authorizatlon Act (NDAAY)
which amended the Family and Medlical Leave Act {"FMLA®) as it relates to military family
leave. The NDAA permits the use of up to 26 weeks of FMLA [eave during a twelve month
perlod to care for a service member with a “serlous lness” who was Iajured in the line of
duty. It aiso provides the FMLA’s standard 12 weeks of leave durlng a twelve month
perlod for a “qualifylng exlgency” related to a service member’s call to active duty. The
NDAA charged the Department of Lebor ("DOLT) with defining “qualifying exigency”
through the BOL's power to regulate under the FMLA.

On February 11,2008, the DOL responded to the NDAA by publishing proposed new FMLA
regulations, However, not aif of the proposed new regulations relate to the new military
famlly leave. Seme of the impartant non-military family leave regulatory changes
proposed by the DOL fnclude the folipwlng:

A. Employers wili have to provide employees a much more substantive notice
whenever leave Is designated FMLA. Employers must provide the notice to
employees within five {5) days of havino sufficlent information to make the
determination, The current regulations require the designation notice to be
provided within two (2) days, which can be difficult to comply with, However,
having more time to designate the leave comes with a price - empleyers will now
be required to inform employees of the preclse number of hours, days, or weeks
that will be designated FMLA within the body of the notice. The more substantive
calculations may prove difficult for unforeseeable and Intermittent leave requests.
The DOL will alse require employers to inform Intermittent employees every 30
days that their leave Is designated and protected under FMLA and advise the
employees as to the amount of FMLA taken during the 30 day parlod,

B. Employers will be able to directly contact an employee's medical provider In
order to obtaln clarification or authentication of FMLA documentation, Current
regulations prohibit emplovers from personally contacting a2n emgloyee’s medical
provider, Instead, employers are limited to communicating with the employee’s
medical provider solely through the employer’s own retalned meélcal provider.
Even then, the employee must first consent, The DOL 1s clear, however, that aven
though employers will now be permltted to contact an employee’s medical provider
personally, the employer must still comply with HIPAA's privacy rules. Thereforg,
emplovers will need to have employees complete a HIPAA Release prior to
contacting the employee’s medical provider. This requirement seems reasenable
and serves as a layer of protection for employee privacy.

C, Employees wlil have to comply with an empleyer's wsual pald leave callin
precedures before taking unschaduled, Intermittent leave under the FMLA except In
tases of emergency. The new regulations wilk make it ¢lear that an employee
covered under FMLA Is not entltied to any pald benefits that they would not
nermally be entitied under the employer’s pald leave policy. Therefore, an
employer wlll be permitted te deny pald benefits and seek any appropriate, non-
retaliatory discipllnary procedures agalnst employees who fail to follow company
policy for paid leave, Current FMLA regulations state that an employer cannat
enforce FMLA notice provislons that are stricter than the FMLA. This regulatory
change s very welcome and will help remove employee perception that FMLA-
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covered employees are treated more favorably than non-FMLA covered employees
who seek the same level of pald leave benefits,
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D. The proposed regulations

clarify that employers may not
place lmits on employees who
request FMLA pratection In order
to care for family members with a
serious lllness. Seme employers
have taken the position that
employees only qualify for FMLA
feave in these situatlons If the
employee Is the enly Individual or
famity member avaifable to
provide care, The new regulations
wilt prohiblt this practice and its
continued  use will  unfawfully
interfere  with employee FMLA
rights,

E. The new regulations will permit
public employers to run
compensatory time concurrentiy
with FMLA leave. This Is not
currently permitted in the regulations and will serve to treat compensatory time off
the same as other paid [eave benefits,

F. Employers wilt be prehibited from countlng an employee’s time worked during a
temporary light-duty assignment (typlcally pursuant to a workers compensation
Injury) against the employee's twelve-week FMLA allotment. The new proposed
regufations specify that time worked In a light-duty asslgnment does not count
toward an employea’s FMLA leave,

G. Flnally, the praposed regulations will clarify the cenfusion In the courts as well
as amang practitioners as to the validity of an employee's walver of FMLA rights in
a severance or settlement agreement. The DOL'S proposed regulations take the
majority view that employers and employees can enter Into enforceable
agreements that walve an employee’s right to tnstitute litigation regarding past
FMLA claims. Howaver, future FMLA clalms that may arlse after the date of the
agreement may not be waived. Agaln, these are proposed regulations st this time
and are currently open for pubfic comments through midnight, April 11, 2008. The
indication from the DOL is that the agency wants to have the final rules in place
before the current Bush administration leaves office, If you want to offer comment
or yaur epinlon ta the DOL about the proposed regulations, please contact the DOL
prior to the deadline for public comments. Go 1o viviv.dol.gov for directions on how
to submit your eornments,

ENDA

The Employment Non-Discrimination Act (ENDA} is a proposed Federal law that would
prehibit discrimination agalnst employees on the basis of sexual orlentation, .It would
have the same damages g5 Title VII of the Civil Rights Act. The Act exempts religious
organizations and the U.S. armed forces from compitance. There are two pending versions
of this blil {H.R. 2015 and H.R. 3685). The maln difference between them Is that HR 3685
does not Include the term “gender Identity” within Its coverage. The maln argument
advanced for excluding gender Mentity {which Is essentially taking on the characteristics,
appearance, or manaerisms of the opposite sex) Is that Courts have already extended
Title VI of the Civil Rights Act's protections agalnst sex discrimination to gender [dentity,
On November 7, 2007, HR 3685 overwhelmingly passed the House of Representatives and
is currently pending in the Senate,

If either of these bilis pass, which Is rather likely at this time, businesses will be highty
encouraged to revise their handbooks, policies, and recruiting materials to add the new
protected category of “sexugl orientatlon” to thelr anti-discrimination pollcy statements.
Addltionally, mapagement and employee tralning and awareness will be a must.

ADA Restoratlon Act

The ADA Restoration Act is pending before the House of Representatives and would
drastically expand the definition of disability under the American with Disabilities Act
("ADA™) to caver, and require employers to eccommuedate, individuals with any *mental or
physical impairment.” This proposed new definition expands disability to cover minor or
temporary linpalrments such as near-sightedness, headaches, and even runners knee.

Currently, an employee must have a physical or mental impairment which renders the
emgployee substantially fimited In an everyday life activity in order to qualify as disabled
under the ADA. Miner or temporary impaitments do not curcently meet this definition. The
Restoration Act also would remove the current judiclal Interpretation that employee
Impalrments must be consldered In thelr mitigated state. Therefore, under the Restoration
Adt, an employee who Is near-slghted but has 20720 viston with corrective contact lenses
would now be considered disabled since the person is near-sighted without the mitigation
of contact lenses,

The Restoratlon Act would have far reaching Implications for employers. Since the ADA
requires employers to provide reasonable accommodations to qualified disabled
individuals, if the Restoratlon Act's new definltlen of disabiilty Is enacted, employers will
be faced with a substaniial increase In accommeodation requests that they must consider
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and provide to employees with aflergles, headaches, and plausibly sinus infections since
they will be disabled under the Restoration Act's language, Further, these newly disabled
employees will be protected from discrimination and retaliation under the ADA.

Civii Rights Act of 2008

Pending before both the House and Senate are bwo related bills { HR 2159 and S.B. 2554,
respectively) that would radically modify employment law In a manner that would be
detrimental for American businesses. 5,B. 2554 Is co~sponsored by both Serator Hilary
Clinton and Senator Barack Obama. Both Acts would do the following:

A. Eliminate the current damage caps under Title VII and the ADA, thereby
increasing litigatien costs for employment clalms.

B. Add compensatory and punitive damages to the FLSA and the Equal Pay Act
["EPA")

C. Amendg the Federal Arbitration Act {*FAA7} to prehibit clauses In employment
agreements {except collective bargainlng agreements) that require arbitration of
federal constitutional or statutory claims unless the parties consent AFFER the
dispute arlses. Therefore, pre-employment arbltration agreements will be Invalid as
to federal clalms.

D. Provide the Natlonal Labor Relaticns Board ("NLRB*) with the abliity to award
back pay to undocumented workers. Currently, undocumented workers are not
eligible far back pay as they are not legally entitled to wages under the FLSA.

£, Condition a State’s recelpt of federal funds on the State’s waiver of sovereign
tmmunity against Individual clalms for monetary damages under the Age
Biscrimination In Employment Act ("ADEA"), the FLSA, and the Uniformed Services
Employment and Reemployment Rights Act (“USERRA™). Currently, States cannot
be sued for these clalms base upon thelr sovereign Immuaity, However, In
practice, state faw will typleally be applied against the States In place of federal
law,

Both bills are relatively new and have ast come to a vote before either the House or
Senate. Either bll, however, appears to have dire consequences for all American
employers as they substantlally increase both damages and exposure to llability,

FLSA
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Let’s not forget the Falr Labor Standards Act. Under the Federal minimum wage Increases
signed inta faw In May of 2007, the Federal Minlmum Wage will Jump to $6.55 on July 24,
2008 and to $7.25 on July 24, 2009, Fer most Ohio employers, the State minimum wage
Is higher than the Federal rate at this time. However, Ia 2009, that may change, Besldes
ensuring that beth Federal and State minlmum wage requirements are mef, buslnesses
are encouraged to Inspect thelr current FLSA employment law posters te ensure that they
reflect the new Federal rates, If they are ou? of compllance, a penalty may be Impased.

CONCLUSION

All radar Indlcates that this year Is going to be the beginning of an interesting period for
employment lawyers and human resources professlonal alike, In order to legally navigate
through the proposed and coming waves of change, businesses should keep a continuous
logk-out over the port-side to ensure that they are not caught up the creek without a
paddie,

Brad E, Bennett, £5q. Is an attorney practiclng in Employment and tabor Law
with the Columbus, Ohio law firm of Downes, Hurst & Fishel,
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